METODO GIURIDICO — ITALIAN JOURNAL OF LAW & CASE LAW ISSN 3103-7305 « ENGLISH EDITION « WWW.METODOGIURIDICO.IT

§° Metodo Giuridico ITALIAN JOURNAL OF LAW & CASE LAW - ISSN 3103-7305
CASE NOTE ¢ CIVIL LAW & TORT & CIVIL LIABILITY - 13 NOVEMBER 2026

ITus et Ratio * I1SSN 3103-7305

Parental Bereavement Damages for the Conceived Child
upon Live Birth

Interlocutory Referral Order no. 12460/2026 of the Italian Supreme Court of Cassation, Civil Division, reopens the
scholarly and judicial debate on compensatory protection for a family member born after the tortious event, bridging
legal imputation under Article 1 of the Italian Civil Code and the assessment of dynamic-relational harm.
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Current Legal Framework as of 11 November 2026: Interlocutory Order no. 12460/2026 of the Italian
Supreme Court of Cassation, Civil Division, refers to a public hearing the question concerning the
recoverability of loss-of-consortium and familial relationship damages in favour of a child already

conceived at the time of the wrongful act and born subsequently.

& ABSTRACT

This contribution examines the recoverability of parental and familial relationship damages for the conceived
child born subsequent to a tortious event, a question referred to a public hearing by Interlocutory Order no.
12460/2026 of the Italian Supreme Court of Cassation, Civil Division. By coordinating the acquisition of legal
capacity upon live birth under Article 1 of the Italian Civil Code with the rules governing legal causation under
Article 1223 of the Italian Civil Code, the analysis addresses the chronological separation between the wrongful
conduct and the materialization of compensable harm. Particular attention is devoted to the structural distinction
between subjective moral suffering and dynamic-relational impairment, outlining the equitable quantification

criteria and the resulting evidentiary implications for litigation strategy.
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# Key Takeaways

Nomophylactic referral: Order no. 12460/2026
refers to a public hearing the debated issue of
whether familial relationship damages are
recoverable by a younger sibling born after
catastrophic brain injuries sustained by an elder
sibling during delivery.

Twofold structure of non-pecuniary harm:
Supreme Court case law admits a rebuttable
factual presumption regarding inner moral
suffering, whereas it requires specific factual
pleading and proof concerning the disruption of

Chronological gap: Pursuant to Article 1and
Article 2043 of the Italian Civil Code, the
temporal separation between the negligent
conduct and the claimant's subsequent birth
does not sever immediate and direct legal
causation.

Equitable quantification: The absence of prior

shared household life excludes only the ancillary
cohabitation points under judicial compensation
schedules without negating the core entitlement
to familial bereavement or impairment damages.

relational life.

CASE DOSSIER

Legal Principle / Editorial Headnote

JURISDICTION
Italy (Civil Law)

SV With regard to compensation for impairment or loss of a familial

Civil Law & Tort & Civil Liability relationship, where the injury sustained by a close relative precedes live

LEADING DECISION

Italian Supreme Court of
Cassation, Civil Division, Order of
4 May 2026, no. 12460 &mdash;
Interlocutory referral concerning
the recove

birth while following conception, the right to damages does not presuppose
a relational bond already experienced in fact at the time of the tort;
rather, the compensable harm materializes upon the acquisition of legal
capacity at birth pursuant to Article 1 of the Italian Civil Code, taking
the form of permanent deprivation of a sound familial figure and

emotional reciprocity.

| 01. FACTUAL BACKGROUND AND INTERLOCUTORY REFERRAL ORDER NO. 12460/2026

T he dispute brought before the Supreme Court's nomophylactic review addresses the sensitive question of whether

parental and familial relationship damages for the conceived child may be claimed by a person born after
the commission of the wrongful act. The litigation originates from catastrophic cerebral injuries suffered by a newborn
during perinatal delivery, caused by negligent medical management of labour and surgical extraction. Acting both in
their personal capacities and as statutory representatives of the injured firstborn child as well as of their second child,
who was born subsequent to the traumatic event, the parents brought proceedings against the public healthcare facility.

Their claim sought full compensation for the non-pecuniary harm sustained across the entire nuclear family.

Following two instances of trial on the merits, the Court of Appeal of Bologna established the contractual liability of
the hospital authority to the extent of fifty per cent, finding a concurrent causal contribution between a pre-existing
natural prenatal factor and the negligent conduct of the medical staff during childbirth. The appellate court ordered the
public health authority to pay damages in favour of the firstborn child and both parents. Conversely, the appellate
judgment categorically denied any head of compensation to the younger brother born subsequently. The territorial
bench held that secondary or derivative relational harm arising from the impairment of a family bond cannot be

configured where the relative was not yet born on the date of the wrongful event.
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The family members lodged an appeal in cassation against that ruling, alleging infringement of the rules governing legal
causation under Article 1223 of the Italian Civil Code and failure to apply factual presumptions. The appellants
contended that subsequent birth does not diminish the severity of the relational injury, since from the very first
moment of life the minor enters a domestic environment profoundly shaped by the sibling's severe disabling condition.
By Interlocutory Order of 4 May 2026, no. 12460, the Italian Supreme Court of Cassation, Civil Division, directed that
the case be heard in a public hearing[l]. The order underscores its close continuity with the earlier Order no.
4694/2026, noting that harmful consequences may unfold after an interval of time without losing their character as

immediate and direct effects of the tort.

The Supreme Court bench emphasized the need for a comprehensive doctrinal clarification of the subject. The core
question touches upon the internal architecture of familial relationship damages: it must be determined whether a
meaningful family bond must necessarily pre-exist the injurious event in historical reality, or whether relational
deprivation can project forward in time as certain future harm. Referring the matter to a public hearing requires a
renewed examination of the legal status of the conceived child in the light of the general principles of civil liability

and the evolution of judicial doctrine.

02. THE LEGAL STATUS OF THE CONCEIVED CHILD AND ARTICLE 1 OF THE CIVIL
CODE: CAUSATION AND TIME OF THE TORT

2.1 — Acquisition of Legal Capacity and Imputation of Harmful Effects

The primary doctrinal issue lies in coordinating the legal status of the unborn child with the general principles of
Aquilian tort liability. At the statutory level, Article 1 of the Italian Civil Code provides in its first paragraph that
“Legal capacity is acquired at the moment of birth.”, while specifying in its second paragraph that “The rights which the
law recognizes in favour of the conceived child are conditional upon the event of birth.”. For decades, this provision
fuelled a restrictive interpretation whereby the lack of present legal personality at the time of the tort precluded any
compensatory claim from arising in favour of an individual who was not yet a legal person when the harmful conduct

occurred.

Developments in Italian private law have progressively moved beyond that formalistic stance, favouring a reconstruction
grounded in a progressively formed legal factual situation. Far from being a mere passive object of protection, the
conceived child constitutes a centre of legal imputation for protected interests whose patrimonial and personal
relevance becomes complete and enforceable upon live birth. Under Article 2043 of the Italian Civil Code, “Any
intentional or negligent act that causes unjust harm to another obliges the person who committed the act to compensate
for the damage.”. Qualifying harm as unjust damage does not require the injured party to have already been born at the
precise time of the negligent conduct. It suffices that the infringement of the protected primary interest materializes at

the moment when its holder acquires legal capacity upon birth.

Viewed in this light, the claim for damages does not hover in an indeterminate prenatal limbo. Instead, it crystallizes
upon the occurrence of live birth and is directly imputed to the newborn child. Article 1(2) of the Italian Civil Code
operates as a mechanism of temporal linkage, subordinating the perfection of the right to compensation to actual
separation from the maternal womb. Consequently, the child born alive acquires full entitlement to the
substantive legal position covering harm suftered in his or her personal and relational sphere, depriving of doctrinal
foundation the view that insists upon strict chronological simultaneity between culpable conduct and the legal

personality of the victim.
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2.2 — Factual Causation and the Chronological Gap Between Conduct and Injurious Event

Causal analysis demands a careful examination of the chronological gap separating the wrongful conduct from the
materialization of the injurious event. Within the Civil Code architecture of civil liability, causation is structured
around a two-stage inquiry: factual (material) causation linking conduct to the primary injurious event, and legal
causation linking that event to the recoverable harmful consequences. Article 1223 of the Italian Civil Code, rendered
applicable to extra-contractual tort liability by Article 2056 of the Civil Code, stipulates that “Compensation for damage
arising from non-performance or delay shall include both the loss sustained by the obligee and the lost profit, insofar as

they are an immediate and direct consequence thereof.”.

The fact that the prejudice materializes at a deferred point in time does not break the causal chain. The case law of the
Italian Supreme Court of Cassation, Civil Division, consistently recognizes the recoverability of deferred-onset or
continuing harmful consequences, provided that they remain linked to the initial wrongful act under the civil evidentiary
standard of more probable than not. The subsequent birth of a sibling does not amount to an exceptional or
unforeseeable supervening factor capable of severing causal attribution within the meaning of Article 41(2) of the
Italian Criminal Code. On the contrary, the natural expansion of the family unit represents an entirely foreseeable

expression of ordinary social and affective family life.

The methodological flaw underlying restrictive decisions lies in conflating primary factual causation with the
infringement of the protected relational interest. While the primary tortious act is consummated upon the cerebral
injury or death of the family member, the injurious event vis-a-vis the conceived child arises upon entering the world
within an irreparably impaired family environment. Judicial verification of causation must therefore account for the
unbroken continuity of the causal sequence: the injury inflicted on the elder sibling's bodily integrity during childbirth
produces the immediate and direct consequence of depriving the newborn child of the opportunity to develop an intact

fraternal relationship, thereby grounding the general obligation to make reparation.

03. PARENTAL AND FAMILIAL DAMAGES FOR THE CONCEIVED CHILD BETWEEN
MORAL SUFFERING AND DYNAMIC-RELATIONAL EFFECTS

3.1 — The Twofold Component of Harm Under Article 2059 of the Civil Code in Familial Loss

Framing the prejudice suffered by a subsequently born minor requires applying the unitary and comprehensive legal
regime governing non-pecuniary harm. Pursuant to Article 2059 of the Italian Civil Code, “Non-pecuniary damage
shall be compensated only in the cases determined by law.”. Under a constitutionally oriented interpretation,
compensatory protection extends to every serious infringement of fundamental personal interests safeguarded by the
Constitution, foremost among which is the inviolability of family and affective life. With specific reference to
parental and familial relationship damages for the conceived child, Supreme Court jurisprudence has progressively
consolidated entitlement as to liability (a7 debeatur), overcoming objections based on the minor's physical absence at the

moment of the accident.

Along these lines, the Italian Supreme Court of Cassation, Civil Division, by Order of 8 April 2025, no. 9259, upheld
the full right to compensation of a daughter who had already been conceived at the time of her parent's fatal road traffic
accident and was born posthumously!?). The Supreme Court reaffirmed that prior cohabitation does not constitute a
substantive prerequisite for standing to sue, functioning instead merely as an assessment factor for measuring the
intensity of the family bond. A conceived child born bereaved suffers an immediate infringement of the protected

interest in growing up with the guidance and aftection of a parent, acquiring a complete right to damages upon birth.
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Internally, this head of non-pecuniary harm comprises two distinct yet coordinated dimensions: subjective inner moral
suffering and dynamic-relational impairment. The former captures the intimate grief and emotional void
engendered by the absence of a close relative or by growing awareness of a relative's permanent disability. The latter
concerns the disruption of everyday life habits and the loss of reciprocal emotional interaction and mutual support.
Interlocutory Order no. 12460/2026 builds upon this compensatory taxonomy in order to test whether the same

operational principles apply in full to the fraternal bond between siblings.

3.2 — Proving the Causal Link Between Subsequent Birth and Dynamic-Relational Impairment

From a procedural standpoint, a key practical question concerns how courts ascertain the causal correlation between
subsequent birth and the impairment of relational life. In Order of 2 February 2026, no. 2183, the Italian Supreme
Court of Cassation, Civil Division, delineated with precision the evidentiary regime governing injury to family ties'),
That ruling clarified that evidentiary presumptions under Article 2727 of the Italian Civil Code operate differently across

the two components of non-pecuniary damage.

A rebuttable presumption (iuris tantum) of moral suffering rests directly upon the bond of blood kinship within the
nuclear family, shifting onto the defendant the burden of proving actual emotional estrangement or hostility. By
contrast, no generalized automatic presumption applies to the dynamic-relational dimension. Awarding damages for
external relational consequences requires rigorous proof of the concrete existence and severity of the disruption. In
disputes involving a subsequently born child, the claimant must establish how the relative's severe disability altered
household routines from the earliest stages of childhood development, in keeping with broader judicial principles on

the quantification of non-pecuniary harm.

Judicial fact-finding must therefore evaluate objective factual indicators: the composition of the shared household,
the channelling of parental time and family resources primarily toward the care of the disabled sibling, and the resulting
curtailment of ordinary recreational and educational opportunities for the younger child. The circumstance that the
newborn never experienced a different domestic reality does not negate the injurious event. Rather, the counterfactual
comparison must be drawn between the actual state of deprivation and the counterfactual baseline of an intact and

serene family life, thereby establishing immediate causation for secondary relational harm.

3.3 — Distinguishing Fatal Bereavement from Catastrophic Disabling Injury of a Sibling

Systematic rigour requires drawing a clear distinction between the fatal loss of a close relative and the survival of a sibling
afflicted by catastrophic permanent disability. Case law developed around parental death — such as Order no.
9259/2025 — addresses the need to redress the total and irreversible loss of a primary attachment figure. In that
setting, the injury consists in complete deprivation of the educational, emotional, and moral guidance that the

deceased parent would have provided throughout the posthumous child’s upbringing.

Where a sibling survives with catastrophic injuries, by contrast, a distinct factual configuration emerges in which the
family relationship is not extinguished altogether, but radically and adversely transformed. The severely disabled
sibling is physically present in the family home, yet his or her pathological condition reshapes the entire fabric of
siblinghood. Every day, the younger child experiences the impossibility of sharing play, confidences, and reciprocal
companionship on an equal footing, while witnessing the sibling's suffering and absorbing the heavy caregiving burden
borne by the parents. Unlike fatal bereavement, the compensatory rule cannot overlook the ongoing physical co-

presence of the siblings under the same roof.

This structural difference directly shapes the contours of unjust harm. In cases of catastrophic permanent injury,

dynamic-relational impairment acquires an ongoing daily dimension, manifesting itself as a lived experience of
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household life alongside severe disability. The restrictive limitation that denied recovery to a subsequently born
sibling on the ground that he or she lacked prior acquaintance with the uninjured sibling proves logically untenable: the
tortious interference does not presuppose a historical memory of the sibling's prior health, but rests on the actual and

permanent deprivation of a balanced and serene fraternal bond.

04. SYSTEMIC COORDINATION, JUDICIAL COMPENSATION SCHEDULES, AND
LITIGATION STRATEGIES

4.1 — Point-Based Parameters and Equitable Calibration Without Prior Cohabitation

Determining the measure of damages requires coordinating the court’s equitable assessment power under Articles
1226 and 2056 of the Italian Civil Code with the application of point-based judicial compensation schedules. In
Italian judicial practice, bereavement and family-impairment schedules break down the monetary value of a base point
according to predetermined variables: closeness of kinship, age of the primary victim, age of the secondary family
claimant, cohabitation, and the presence of other surviving relatives. Where a child was conceived prior to the accident
and born thereafter, applying tabular parameters calls for carefully filtering out only those elements that are structurally

incompatible with subsequent birth.

The absence of cohabitation prior to birth does not bar the right to
compensation; rather, it excludes only ancillary tabular points while
preserving the foundational core of family protection.

The lack of historical cohabitation predating the wrongful act in no way justifies a complete denial of redress. As
Supreme Court jurisprudence has pointed out, that factual circumstance affects solely the award of the supplementary
score reserved for sustained prior cohabitation (anteacta). For the newborn claimant, the base point score tied to
fraternal kinship and infancy at the time of injury remains fully applicable. Indeed, the claimant's minimal age

maximizes the temporal projection of the harm, which is destined to endure throughout the entire span of life.

Equitable quantification must therefore give full weight to the continuity of post-birth cohabitation established
once the child enters the household. Growing up in close daily contact with the disabled sibling, the minor shares the
ongoing repercussions of the tort within the domestic sphere. Accordingly, trial courts may not apply an automatic
downward reduction to the award, but must instead individualize the assessment so as to redress the irreversible

impairment of shared childhood development.

4.2 — Tabular Criteria and Litigation Strategies in Equitable Assessment

In civil liability litigation, properly structuring pleading and evidentiary strategies proves decisive for the outcome of
the claim. Counsel representing a claimant who seeks parental or fraternal relationship damages for the conceived
child must assemble a rigorous evidentiary record, avoiding abstract formulas or generic appeals to shared family grief.
Specific factual allegations and witness testimony headings must be pleaded and proved regarding the concrete
alteration of household life, documenting the frequency of the injured sibling's hospital admissions, restrictions on

family holidays and leisure activities, and the sacrifice of ordinary domestic routines.

Metodo Giuridico — Italian Journal of Law & Case Law (ISSN 3103-7305 « Open Access CC BY-NC-ND 4.0) Page 6 of 8



METODO GIURIDICO — ITALIAN JOURNAL OF LAW & CASE LAW ISSN 3103-7305 « ENGLISH EDITION « WWW.METODOGIURIDICO.IT
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Burden of Proof Tabular Application

Pecuniary Harm Prerequisite

L. i . o Rebuttable factual ) L
Subjective moral Biological bond within . o Base points for kinship
. ) presumption (iuris
suffering the nuclear family degree and age
tantum)

. . . . . Specific factual . .
Dynamic-relational Disruption of daily . . Individualized
. . ) ) pleading and witness .
impairment habits and shared life ; percentage uplift
proo

. . . . Inapplicable to the
Prior cohabitation Shared household life Documentary municipal
subsequently born

uplift predating the tort residence records child

On the defence side, counsel for healthcare institutions or liability insurers customarily raise an objection of lack of
legal causation under Article 1223 of the Italian Civil Code, arguing that no historically rooted emotional relationship
existed when the injurious event occurred. That defence can be effectively countered by invoking the category of certain
future harm arising from an established causal chain. At the same time, the defendant’s evidentiary burden
required to rebut the presumption of moral suffering entails proving genuine emotional indifference between

cohabiting siblings, a proposition virtually impossible to sustain in respect of a young child raised within the same

household.

At the stage of final submissions, claimant’s counsel should request both the base tabular award and the maximum
individualized adjustment permitted under the applicable judicial schedules. Legal argument should draw upon the
court-appointed expert assessment of the elder sibling's catastrophic cerebral impairment alongside medico-legal expert
reports documenting the continuous emotional strain experienced by the younger child. Effective litigation strategy
must thus combine a rigorous doctrinal account of the retroactive perfection of the conceived child's rights upon birth

with detailed factual proof of the relational deprivation endured in concrete family life.
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