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© Current Legal Framework as of 10 November 2026: Order no. 421 of 8 January 2026 of the
Italian Supreme Court of Cassation, Civil Division, consolidates the criteria governing judicial review
of the subject matter of post-contractual non-compete covenants, reaffirming the strict distinction
between the determinateness of the clause and the fairness of the consideration paid during the
employment relationship.

& ABSTRACT

Judicial scrutiny of the enforceability of post-contractual restrictive covenants requires separating the structural plane
of the determinateness of the contractual subject matter under Article 1346 of the Italian Civil Code from the
functional plane of the adequacy of consideration under Article 2125 of the Civil Code. In Order no. 421 of 8
January 2026, the Italian Supreme Court of Cassation, Civil Division, clarifies that confining the restraint to a well-
defined product market preserves the employee's transferable cross-sector skills, thereby rendering a percentage-
based monthly allowance proportionate, excluding nullity (voidness b initio) of the covenant, and upholding the
agreed contractual penalty upon immediate engagement by a direct competitor.
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# Key Takeaways

e Causal autonomy and general contract

requirements: a post-contractual non-compete
covenant remains structurally autonomous from

the subordinate employment contract; its
consideration must first satisfy the general
criteria of determinateness or determinability

Transferability of professional skills: narrowing
the restraint to a specific product market (here,
the mineral water sector) does not impair the
concrete employability of a commercial manager
whose sales and distribution-network
management competencies remain fully

under Article 1346 of the Civil Code before being
reviewed for substantive adequacy under Article
2125.

marketable across adjacent industries.

* Adequacy of percentage-based consideration: ¢ Enforceability of the contractual penalty clause:
paying a fixed monthly percentage of salary immediate recruitment by a direct competitor
throughout the employment relationship is lawful constitutes a total breach and entitles the former
provided that it secures genuine, non-symbolic employer to enforce the agreed penalty in full,
financial compensation proportionate to the encompassing both restitution of the non-
restraint imposed. compete allowances paid and an additional sum

calculated on fixed monthly salaries.

CASE DOSSIER

Legal Principle / Editorial Headnote

JURISDICTION
Italy (Civil Law)

SUBJECT AREA
Labour & Employment Law &
Enterprise & Self-Employment

With respect to post—contmctual non-compete covenants governed by Article 2125
of the Italian Civil Code, the determinability of the subject matter concerns the

product-market and functional delimitation of the probibited activity, which is
LEADING DECISION

) valid where confined to a specific productive sector without compressing the
Italian Supreme Court of

Cassation. Civil Division Order of employee’s  general professional capacity; conversely, the adequacy of the

8 January 2026, no. 421
&mdash; Upholds the validity of
a post-contractual

consideration paid during the employment relationship must be assessed
independently, and economic disproportion is excluded whenever a percentage-
based allowance guarantees compensation commensurate with the restraint

undertaken in light of the employee’s residual market employability.

| 01. FACTUAL BACKGROUND AND LEGAL QUALIFICATION OF THE DISPUTE

L itigation arising out of human-capital mobility in the distribution economy frequently brings into sharp focus the

boundary between contractual freedom and the protection of the working individual. Reviewing the validity of a
post-contractual non-compete covenant demands a rigorous reconstruction of the corporate environment within
which the agreement is concluded, so as to prevent structural transformations or business reorganizations from distorting
the bargained-for equilibrium between the occupational sacrifice imposed and the amount of compensation granted. The
dispute examined in Order no. 421 of 8 January 2026 of the Italian Supreme Court of Cassation, Civil Division,
offers an instructive interpretive paradigm because it intertwines extraordinary corporate restructurings on the employer's
side with the substantive delimitation of the obligation to abstain from competition assumed by a middle-management

executive (quadro) serving as an area manager.
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1.1 — Corporate Restructurings and the Product-Market Clause

The dispute originated in the execution, in 2009, of an ancillary covenant attached to the subordinate employment
relationship between the employee and SO.COMM. S.r.l, barring competitive activities for a period of three years
following termination of the employment contract across the entire national territory, yet strictly confined to the
mineral water sector alone’. In exchange for that commitment, the contractual arrangement granted the employee a
periodic allowance equal to 10% of his monthly remuneration, which was regularly paid over more than thirty monthly

instalments throughout the employment relationship.

In the years following the original agreement, the employing entity underwent a complex sequence of extraordinary
corporate transactions: first, a merger by absorption into SIDAM S.r.l., an undertaking active in food and beverage
distribution, and subsequently the absorption of the latter into the much larger corporate structure of Societa Generale
delle Acque Minerali — SGAM S.p.A. (formerly Lete S.p.A.). In the judicial proceedings instituted following
termination of employment, counsel for the employee raised a defence of radical nullity (voidness ab initio) of the
clause for original indeterminateness of its subject matter, arguing that the supervening corporate mergers had
unlawfully expanded the protected business interest, detaching it from the operational scale of the original signatory and

projecting it onto the far broader commercial footprint of the absorbing group.

The Supreme Court rejected that contention and upheld the reasoning of the Court of Appeal of Naples. The bench
observed that the scope of the negative obligation had been anchored from the outset to the specific product market of
mineral waters and therefore remained unaftected by subjective changes in corporate ownership. Mergers by absorption
do not alter the enforceability of the covenant where the objective perimeter of the restraint was already exhaustively
identified at the time of contract formation, thereby ensuring full compliance with the requirement of ex ante

determinateness mandated by general Civil Law principles.

1.2 — Immediate Defection to a Competitor and the Contractual Penalty

On the factual plane, the decisive feature of the litigation lay in the employee's conduct upon termination of the
employment relationship. Immediately after tendering his resignation, the manager accepted an analogous executive role
with a leading direct competitor (Sangemini S.p.A.) operating in the very same product market. The employer's claim
established that he performed overlapping commercial duties corresponding to those previously discharged, aimed at

managing sales networks and expanding distribution channels within the identical market segment.

Faced with that conduct, the claimant company enforced the contractual penalty clause stipulated in the covenant,
which provided for a twofold conventional remedy: first, full restitution of all sums paid during the employment
relationship as consideration for the non-compete undertaking; second, payment of an additional compensatory penalty
benchmarked against the remuneration earned during the last six months of service. The employee sought to defeat
the claim both by asserting the merely partial nature of the competitive activity performed — alleging that his new
assignment concerned product lines specifically targeted at infants and early childhood — and by requesting judicial

reduction of the contractual penalty pursuant to Article 1384 of the Italian Civil Code.

The ruling dismissed those defences in their entirety, holding that sub-line product differentiation does not erase the
identity of the prohibited product segment, which encompasses every branch of mineral water sales. Because competitive
employment commenced on the very day after termination of the prior relationship and continued without interruption,
the appellate court found a total and deliberate breach. Such gravity ruled out any ground for equitable reduction of
the penalty, leaving fully enforceable the liquidated damages agreed upon by the parties to safeguard the enterprise's

commercial goodwill.
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02. VALIDITY OF THE NON-COMPETE COVENANT BETWEEN SUBJECT MATTER AND
CONSIDERATION

2.1 — Causal Autonomy from the Employment Relationship and Article 1346 of the Civil Code

A rigorous doctrinal reconstruction of post-employment non-compete obligations requires close attention to the causal
autonomy that characterizes the restrictive covenant vis-a-vis the subordinate employment contract to which it is
attached. Even when executed simultaneously upon hiring or during the performance of duties, the covenant retains a
distinct typical cause (causa), designed to protect the enterprise’'s goodwill and intangible assets through the
employee's abstention from specified competitive activities. From such structural independence it follows that the
consideration granted to the employee, constituting a patrimonial attribution distinct from remuneration strictly
understood, must first satisfy the general validity requirements prescribed for every contractual performance under

Article 1346 of the Italian Civil Code?.

As clarified by Order no. 9258 of 8 April 2025 of the Italian Supreme Court of Cassation, Civil Division, the
determinability of the consideration operates on a logical and legal plane wholly separate from the substantive economic
adequacy required by Article 2125 of the Civil Code. The requirement of determinateness or determinability
pertains to the prior ascertainability of the objective criteria governing the financial quantification of the allowance,
which is satisfied whenever the parties link the amount to objective external benchmarks, such as a constant fraction of
the base contractual salary paid over time. The fact that the aggregate monetary sum ultimately depends on the actual
duration of the employment relationship in no way infringes Article 1346 of the Civil Code, because the final

quantification is anchored to a pre-established calculation formula devoid of unilateral discretion.

Conflating a structural defect in the contractual subject matter with an infringement of the protective thresholds laid
down by labour law produces irreconcilable flaws in the reasoning of lower-court judgments. Whereas contractual
indeterminateness invalidates the agreement for lack of an essential element under general contract law, judicial review of
adequacy under Article 2125 of the Civil Code presupposes that the performance has already been validly determined
and is directed instead at verifying the substantive sufficiency of the financial compensation relative to the actual breadth

of the occupational sacrifice imposed upon the employee.

2.2 — Product-Market Delimitation and the Transferability of Professional Skills

The substantive core of reviewing the validity of a post-contractual non-compete covenant lies in striking a fair
balance between the employer's legitimate interest in preventing the dissipation of its commercial heritage and the
protection of the employee's professional identity. Italian law prohibits covenants that wholly extinguish employment
opportunities, forcing the individual into complete occupational inactivity or involuntary economic displacement.
Nevertheless, Order no. 421 of 2026 of the Italian Supreme Court of Cassation, Civil Division, confirms that
confining the prohibition to a single product market fully satisfies the standard of reasonableness where the

professional profile involved encompasses transferable cross-sector commercial skills®.

Confining the subject matter of a non-compete covenant to a single product market
safeguards the marketability of an area manager's commercial skills, foreclosing
any defence of absolute occupational compression and confirming the adequacy of
the agreed consideration.
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The professional expertise of an area manager or sales director cannot be reduced to physical familiarity with the
distributed commodity; rather, it consists of organizational competence grounded in large-scale retail distribution
management, pricing strategy formulation, and the leadership of commercial networks. A prohibition restricted to the
mineral water sector leaves intact the ability to deploy that specialized expertise across a wide array of adjacent
industries, ranging from food products and soft drinks to fast-moving consumer goods generally. Viewed from that
perspective, the employee's residual employability on the market rules out any destruction of earning capacity and

renders proportionate a restraint undertaken in return for periodic compensation.

Accordingly, an employee cannot plead excessive onerousness of the restraint when its objective delimitation permits
dignified and remunerative re-employment in neighbouring sectors. Safeguarding professional capacity does not
guarantee uninterrupted continuation within the exact market segment of origin; rather, it preserves the overall economic

utility of the skills acquired so that the worker retains unimpaired prospects of livelihood and career advancement.

2.3 — Quantification of Consideration and the Prohibition of Disproportion

The synallagmatic balance of a non-compete covenant requires genuine consideration that is neither merely symbolic nor
manifestly unfair. Under settled case law, reaffirmed in Order no. 13049 of 16 May 2025 of the Italian Supreme Court
of Cassation, Civil Division, the adequacy of the allowance is not measured against the economic benefit derived by
the employer from the abstention or the abstract value of avoided competition, but rather against the extent of the
sacrifice imposed on the employee in terms of reduced earning opportunities®. Where that equilibrium is manifestly
distorted, the statutory remedy is not judicial modification ex officio, but a declaration of nullity (voidness ab initio) of

the entire covenant.

Where consideration is paid by way of a percentage-based monthly allowance (equal to 10% of ordinary
remuneration), steady disbursement over more than two and a half years yields an adequate financial reserve relative to a
non-stifling product-market restraint. Judicial scrutiny must therefore be guided by the principles of good faith and
contractual solidarity, rejecting rigid invalidation based solely on the instalment payment method, much like the
approach developed in case law on wage adjustment by reference to collective agreements in cognate sectors, where
proportionality of remuneration reflects the surrounding context and the concrete contractual commitment undertaken

by the parties.
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Covenant Element Validity Standard Grounds for Nullity

) Valid Delimitation to a defined Void Sweeping, all-encompassing
Subject Matter & . ) - . .
o product market while preserving prohibition foreclosing any gainful
ector
transferable cross-sector skills. employment on the market.
Valid Fixed or percentage-based Void Consideration left to the
Determination of formula objectively ascertainable employer's unilateral discretion or
Consideration under Article 1346 of the Civil lacking objective calculation
Code. parameters.
Valid Genuine proportionality Void Merely symbolic allowance or
. between the restraint on consideration manifestly
Economic Adequacy . . .
occupational freedom and the disproportionate to the scope of the
compensation paid. restraint.

Paying non-compete consideration during the employment relationship is therefore not an automatic badge of invalidity,
provided that the cumulative sum enables the employee to build up an adequate financial cushion compensating the
subsequent period of abstention, thereby preventing employer abuse and ensuring concrete compliance with the

mandatory statutory framework of the Civil Code.

| 03. SYSTEMATIC FRAMEWORK AND OPERATIONAL IMPLICATIONS FOR ENTERPRISES

| 3.1 — The Prohibition of Variable-Territory Clauses Between Indeterminateness and Nullity

A systematic comparison with recent Supreme Court jurisprudence reveals the clear dividing line between lawful
restrictive covenants and clauses tainted by radical invalidity. Unlike the static product-market delimitation scrutinized in
the mineral water litigation, a markedly different factual pattern was addressed in Order no. 13051 of 16 May 2025 of the
Italian Supreme Court of Cassation, Civil Division, which declared the incurable nullity (voidness ab initio) of
clauses drafted with a variable-geometry territorial scope®. In that decision, the Supreme Court emphasized that
geographical boundaries must be certain at the time the contract is entered into and cannot be left to the employer's

subsequent unilateral determinations.

That line of reasoning establishes a crucial operational distinguishing criterion: full enforceability does not apply where
the perimeter of the prohibition is made contingent upon future, hypothetical workplace transfers ordered by the
company. Allowing the employer to alter or expand the restricted geographical area as a consequence of a new job posting
— extending the restraint to neighbouring provinces within a 250-kilometre radius — infringes the weaker contracting
party's freedom of self-determination. The employee must possess certain ex ante knowledge of the spatial scope of the

sacrifice so as to be able to plan future career choices knowingly.

Nullity affecting a variable-territory clause operates retroactively and invalidates the entire covenant, barring the
enterprise from seeking enforcement even within the original geographical boundaries. Whereas a circumscribed

product-market limitation preserves the employee's freedom to work in adjacent sectors, unilateral geographical mobility
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imposes an opaque and open-ended restraint incompatible with the strict statutory requirements of Article 2125 of the
Italian Civil Code.

3.2 — Operational Drafting Standards and the Burden of Proof on Breach

From the standpoint of contract drafting and litigation strategy, the standards articulated by Supreme Court case law call
for disciplined drafting techniques to secure the validity of a post-contractual non-compete covenant and preempt
defences of nullity in court. The foremost precaution concerns an analytical description of the prohibited product
segment: the clause must identify with precision the restricted categories of goods or services, avoiding catch-all wording
that would paralyse the employee's transferable managerial or commercial skills. That objective delimitation must be
paired with an adequate periodic allowance, preferably backed by a guaranteed minimum floor whenever calculated on

a percentage basis.

In litigation, proper allocation of the burden of proof plays a central role for corporate counsel seeking to enforce a
contractual penalty clause. The claimant company bears the evidentiary burden of proving execution of the covenant,
regular payment of the agreed allowances, and material breach, by documenting the employee's recruitment by a
competing undertaking or the performance of analogous duties within the same market segment’. Conversely, it rests
upon the employee to plead and prove any manifest unfairness of the consideration or excessive compression of

professional employability, raising timely defences of contractual nullity from the court of first instance onwards.

Where the parties have agreed upon a composite contractual penalty clause — combining restitution of the non-
compete allowances received with an additional charge benchmarked against final monthly salaries —, the employer is
relieved of the burden of proving the exact quantum of actual loss suffered pursuant to Article 1382 of the Italian Civil
Code. To defeat or mitigate that conventional sanction, counsel for the employee must request judicial reduction of
the penalty under Article 1384 of the Civil Code; however, as confirmed by the Supreme Court of Cassation, such relief
is bound to fail where competitive employment commenced immediately upon resignation without interruption,

amounting to a total breach of the obligation assumed.

04. CONCLUSIONS AND PRACTICAL OUTLOOK

The interpretive trajectory culminating in the recent Supreme Court ruling provides a coherent doctrinal framework for
post-employment non-compete restraints. Case law has settled that the validity of a post-contractual non-compete
covenant rests upon a rigorous analytical separation between the determinateness of the subject matter and the adequacy
of the consideration: the former concerns the structural formation of the contract under Article 1346 of the Civil Code,
whereas the latter governs the substantive review of economic equilibrium mandated by Article 2125 of the Civil Code.
That distinction insulates validity review from unpredictable discretionary drift and equips economic operators with

reliable benchmarks when designing protective clauses.

Narrow product-market delimitation proves to be the most effective legal instrument for reconciling corporate
confidentiality and goodwill protection with the employee's occupational freedom. Recognizing that a middle manager's
commercial competencies retain natural marketability across distinct distribution sectors prevents opportunistic reliance
on defences of nullity and restores the covenant to its genuine protective purpose. At the same time, drafting such
agreements requires exacting technical care: restrictive clauses must avoid indeterminate or variable territorial perimeters,
guaranteeing the employee clear foreknowledge of the sacrifice required and full proportionality of the consideration

agreed upon to safeguard fair competition.
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